]

. v
-
.

. view which he expressed in Harer, that imowledge is an
element of the crime, 13/ Lord Pearce, Lord Wilberforce,

S
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Lord Reid stated that he had no reason to alter the

and Lord Diplock all expressed the view that the term

- "possession”.as used in Wamner imported a mental ele-

‘One cosmentator has stated that prior to the ensct-

ment of the Misuse of Drugs Act of 1971, the mental

|~ element required for comviction for drug possessien -
.. . consisted of two stages: - - .. .. . =

- - First, it had to be proved that an accused
. knew that he had actual or constructive posses-:

sion of the srticle which contained the drugs, =~ =
Secondly, although it could not be proved that' S

the accused knew the exact nature of what he '
. had; it had to be proved that there were facts

from which 1t could be inferred that be knew
he had a substance of an illfcit nature, though
not necessarily what kind of illicit substance
it was. I, McClean & P, Morrish,Harris's Crim{-

[1969] 1 A1l E.R, at 349,
‘1d., at 358, 360, 361, RS
| The Misuse of Drugs Act of 1971 attempted to =
- clarify the law pertaining to possession of din-~

. undey which the respondent was convicted, was re-
pealed, Section 28(3)(b) of the new Act speclfi~

cally provided that a defendant shall be acquitted

- of various drug offemses, including possession:

(1) if ‘he proves that he neither believed
nor suspected nor had reason to suspect that.

the substance or product in question was & S

- controlled drug; or |
B ' (cont'd)

CO D
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gerous drugs. The Dmngerous Drugs Act of 1965, .
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- We conclude that the ‘statute under which the reapond- o

ent was convicted contained a sufficient knowledge re-~
quirement to ensure that persons whou poomo!.on was

lp-‘_‘_ ------

(11) 1f he provu that he believed the sub-
stance or product in question to be a controlled

. drug, or a controlled drug of a descriptiom, such o

that, if it had in fact been that controlled drug

' “orf & comtrolled drug of that descriptiom, he wewld

not at the materisl time blvebnuee-ltthg-y :
offencotowhichthbmticnapplm. . -

','Anythemmmtofthismzton, hrlhuntappom
 to have been taking the courss suggested by Loxrd Reid
and Lord Pearce in Wamer, and thereby placing the
burdem on the defendant who has been shown to be in
~ the physieal control to prove that his pauminn :

"4m1mocunt._ _ o

‘ :l‘herc are several :tauunu in the legisktin -
"history of the Misuse of Drugs Act of 1971 which
indicate that at least one meamber of Parliament be-~ -

. 1lieved that as a result of Harneyr the crime of pos~

- sessism under the Dangexous DrupAc!: of 1965 was
"absolute” and did not require any mens rea. - 808
P“l. Deb., R.C, (Sth l‘t.) 617"18 (1970). This s

. view ignores the fact that thers was a substantial

. knewledge requirement before cne conld even be sald

,tobc!.n “possession” of a drug, ' To say that pos-

‘session is an "absolute" offense begs the questiom,

' The term “sbsslute"” is very imprecise. As was
pointed out by Lord Pearce in Sweet v, _;__Pa;_r_:_;g,
- [1969} 1 All E.R, 347, 358 (H.L.), the term .
© - “absolute" may describe "an offence to which the
normal assumption of mens rea does not spply, but
in which the actual words of the offence (withowt
any additional implication of mens Tea) may well
:lnport some degree of knowledge, e.g., the wrd '

(cont . d)
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entirely innocent would not be convicted. In this re-

spect, cases such as Irving, Marriott, Smith, and -

Carpentex establish that persons uuercing plausible de-
. fenses based on lack of knowledge were not couvictcd.

On the other hand, in cases such as Narner,

- Fernandez, and Dalas, where the defense- _ldmed wers
quite incredible, the courts susuined the cenvicdm. .

Itistmthatmofth-fomlation-ofthc

' knowledge requirement in the British cases seen obmo.-’
.. It has been suggested that this may be due, in parxt,- to

judicial overreacticn 4o the fear that juries would
abuse a liberal formulation of the knowledge reqni.rc—n:
and be too eager to allow drug peddlers to escape for -

" lack of proef of knowledge. D, Miers, The Mental ne—n: S
- -In Drug Offences, .20 Nor, Ir.L.Q. 370, 376~77, 383 {1969). c '

See the commentary on the Dalas case 1n [1967] Crim., L,

' 'Rev, 125, This fear msy have been misplaced; however,
. we do not belisve that the Dangerous Drugs Act of 1965
‘created an offense which permitted the conviction of

persons whose possession was innocent and teaduy ex-

] pla:lnabla. _

. Conviction for poueu:l.m of eannabis resin under

 the Dangerous Drugs Act of 1965 required that the de~ L
- fendant have had knowledge that he possessed an illicit

substance which proved to be cannabis resin, A peraon

‘who was entirely unaware that he possessed any 11llicie
-substance would not have been convicted under the
- Dangerous Drugs Act of 1965, The respondent's plea of

gullty to the charge of possession of camabis resin

" under the Dangerous Druga(Ac{:t of 1965 is a’ cqnvictiqa_ .

'possession' as in Warner's case,” We beli.eve
that the cases, not the Parlimentary Debates, -

are the most accurate source of information as to =

 the state of English law at the time of the re-
spondent s conviction. ,

.25 -
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of a law relatiug to the illicit poueuion of nrihu-na: -
- within the meming of section 212(:) (23) of the Imigrn-: '

t:!.on and Rn:imuty Act.

Fm:th-mre, cousel's !.nt:iut&m that tbn recpud-nt: o

. pleadad gullty on the advice of British cousel that
British law did not permit a defense of lack of knowl~
edge 1s not reflected in the record, In a letter dated

' March 14, 1972, British comsel retained by the respond-

~ ent at l:!u time of his conviction stated that he believed
. the respondent had & good defense on the facts of the

case. 18/ However, the respondent allegedly expressed

& concern for the welfare of his wife, who was them

- presmt smd suffering physical and emotionsl difficulties,

1f she were called upom to testify, British counsel stated -
tbnthe"wuaobugedtoexpu.intohin {the respomdent]

that the only course opemn that would obviate the need for

~ her [hnufa 8] appearance would be for him to plead
- gullty.”  The letter implies that the respondent pleaded .
guiley to obviate the necessity for his wife's appesarance

as a wvitness. British counsel does not state that his

advice to the respondemt, or the respondent's decisiom

- to plead guilty, had amything to do with the mihbil-' |

- ‘ityofa&fmnbmdmlackofknwhdgemd.tm
British statute, .

'.l'he rupaud-nt had opporun:lty to obtain advice
of competent comnsel and to fully litigate all possible
defenses. He chose ins ud take a calculated risk ,
© by pleading gullty to the ch-rg Deportation proceed-
ings are not a forum for redeterumining the question of -

guilt, which has alresdy been established by the respond-
ent's plea. See Rasssmo v, INS, 377 F.2d 971, 974 (7 Cir.

o 1966), vacated and remanded on pther gromdt 377 7.24 975

WA SR A WP S5- 0 G TR 100w S9- 48 My i R g NP SHER-A A A N WY U0 G S GF G M5 md UF e BB oS a

. 18/ A copy of this letter i{s appended to the respcnd--,
- enl: s motion to. terminate dated Hnrch 24, 1972. g

- 26 -
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(7 cir. 1967), iamar o v. Hurney, 311 F. 2d 285, 287

{3 Cir. 1962); Matter of Gut;errez, Interim Decision

2234 (BIA 1973). Although counsel indicated at oral
argument that a challenge to the British conviction was
. being contemplated, we have received no information that '

~ such a challenge has actually been underuken ('rtmcript

~ of oral argt-ent, pp. k5-6). '

. 'rhe respendant asserts that the term "mihum"

used in section 212(a)(23) does not include camnabis
resin, Counsel introduced expert testimony by Lester
Grinspoen, M,D., and a book written by Dr. Grinspoom,
to show that cammabis resin is not urﬂmm (l‘mmipt "
of hearing, pp. 35-43; Ex. 13).

Accerding to Dr. Grinspoon, there are thtee gradu

of intoxicaring drug which are prepared in India from o

the plant Cannabis sativa (L.), and which serve as
. standards against which preparations produced in othar

- - parts of the world are compared for potency., Bhang com~.
. . sists of Cannabis sativa leaves dried and then crushed =
»_mtoacmupowderandpcrmpontxedwithseedomd e
chopped up stems of the plant, Gania, the second stromgest

preparation, is made from the tops of cult:!.vated feanle
plants and is estimated as being two or three times as

~ strong as bhamg, Pure resin of the pistillate flowers
- 1s called charras and is the most potent of the fntoxi-

~ cants, being five to eight times more potent tham bhang.

~ Charras, or cannnbia res!n 1s caued haghish i.n sone
places. _ , _ . :

: Dr. Grinspoon has stated that the chemical coq)omda
‘vesponsible for the intoxicating effect of cannabis are

" . commonly found in the resin. Although it is generally R
believed that the plant s active agenta are £mmd sehly
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in the rédin' there 15 fnsufficient evidence .t':oAsupport:

this hypotheoin. It 1is possible that other parts of the

female and male plants may cont:ai.n lct:i.vc ubomcu. S

" The gm of Dr, Grinspoon's tetti.my is that, as
used in the United States, the term "marihusna" refm

" only to a preparation comparable to Indian bhsng, snd
. should be distinguished from camabis resin which is

. comparable to Indiam charras (or hashish) Mg

of hearing, p. 37). While this argument has some -

tectntul appul, we axe not perundod by 1t. R

The tarm “mar{husa" i- not deﬁnod in thn Act,
is the legislative history explicit as to the TR
to be givea to the term, In the absence of explictt

. legislative guidamce, we must strive to interpret the = “
B Actmamemhmtviththecmmimlpnt-
pose,

“The prov:uians fot t.he mluuon and deporuuu of

- persoms convicted of possession of marthuma were part .
- of a congressional schewe to deal with the evils of
' drug abuse. . S. Rep. No. 1651, 86th Comg., 2d Sess.,

U.S, Coda. Cm; & Ad, News 3134-35 (1960), In other

. statutes having the same objective, Congress has h:eﬂ:ad R

the term "marthmana™ as including camabis resin, -
21 u.s.C, 802(15); Act of August 16, 1954, ch, 736, =
68A Stat. 565; Act of July 18, 1956, ch. 629, noa, .

¥.2d 1188 (5 Cir. 1971), cert. denied, 403 T G.5. 933
(1971); United States v, Cepelis, 426 F.2d 134 (9 cn-‘

1970), cert. danied, 404 U.S, 846 (1971). In the.

absence of express cagru.iml direction to the con-

- | " trary, we shall not create a distinction between c-lubis
- reain and urihmnamder the I—ig:at:len anduutmnty

Act.
Several £edm1 courts have noted t:hn: m

 (canmabis resin) is merely a refined form of marihusna.
- United sut:_g v. _H.ercsﬁe;d, supra; see @ted Sgns_e_g

- 28 -
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ve. Cepelis, nupra. It would be illogical t:o construe
the term 'marihusna” under section 212(a)(23) as in-
cluding the cannabis leaves (possibly mixed with stems
.and seeds) which contain intoxicating camnabis resin,
while not including the pure form of the resin which
has a much greater intoxicating effect, While it is
true that ambiguous provisions of the immigratiom laws

‘are often construed in favor of the alien, this general .

: mximdoumtroqmemtoignmcmm‘md

legislative objectives in order to reach a construction
favoring the alien, Cf. Chanan Din Khan v, Barber, 253
¥.2d 547, 550 (9 cir, _1.958) » cert, denied, 357 II.S. 920

. (1958).

.. Matter of gg_u;u.‘.— 1 mnec 27‘4, i_(sxan,ss), 1s
~ distinguishable. That case involved a factual issue

. -concerning the identity of the drug that the alien was - o
convicted of trafficking in, The record of conviction -

referred only to a "narcotic drug"” under California
‘1aw, _vh!.ch included substances not defined as "narcotic

drugs” umder the immigration laws as Interxpreted by the R

federal courts,  Since the conviction was alleged to be
' the ground for deportation under sectiom 241(a)(1l),

- we held that the factual uncertainty as to.what drug

~ was involved had to be résolved against the Service, =
- the party bearing the burdan of prov!.ng deportabiut:y. 4

In the prcunt cau, hanever, there 13 no facml
diaput.e &8 to what drug the respondent was convicted

of possessing. . The issue is a lepal one: .Is camabis B

resin “marihusna™ within the meaning of section 212

(a)(23)?  We have resolved thi.s legal hm aga:lnst the. L

' respondent,

. Counsel hu cited Matter of Grax, 430 310 271 (IJ
September 23, 1971), an unpublished decision by an iwmi-

- _gration judge, which held that hashish {s not “marihuama” =~

. within the meaning of section 212(a)(23) of the Act., The
""Serv:[ce took an appeal from that decision, but the appeal
was later withdrm. Such withdrawal, however, does not.

- 29 -
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:Lndicate Service acquiesence to that decisi.cn. cf.

. Matter of Mangabat, Interim Decision 2131 (BIA 1972),
- . aff'd on other

grounds Cabuco-Flores v. INS, 477 F.2d

108 (9 Cir. 1973). Our decisions are binding precedent

on the imigrtdm judges, rather than vice versa, .
8 C.F.R, 3, 1(g). ' The short answer to counsel's use of

Gray is that we dissgres with that decision and decline e

to adopt iu :sucni.ng 1n the preunl: case, -

- In his brief comul ntmko the conseitm:muty
of section 212(&) (23). 19/ As he concedes, however, we

~ have no power to consijler a constitutional challenge to S

- the statutes which we administer, Mat £

13 IAN Dee. 362, 365 (BIA 1969); Matter of Wong, 13 m-
- Dec, 820, 823 n, 2 (BIA 1971); mtgcr of x.-, 4 ISR Dec,
556, 557 (BIA 1951). | B

We are not unsyq:the:ic to tha pnght of t:he re~
. spondent and others in a similar situation under the

' tmmigration laws, who have committéd only one maribusma .

violation for which a fine was imposed. Nevertheless,
. argn-ntlforachmgpinthe law must be addressed to
the legislative, tathor than the omcntive, branch of
government, . _

i IV.': smn m concwsm

‘We have concluded that the reapondnnc's motio to

. defer ocur decision must be denied, We have also com=. ~
- cluded that the :npaudnt: is. dmrublc mdor uct:im o

---uaonnom’---m“ ‘ " -

B __/ We have also comnsidered the amicus curiae btief .
subaitted in behalf of the rupcud-nt nt by the

American Civil Liberties Union. A large portion =

- of that brief is devoted to arguments coneoming
the constitutiomality of sectiom 212(a)(23).
believe that the other issues raised in the

‘brief have been dealt with adequately in the m -

of our opinion and need not be reit:erated.

-30 -
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R 241 (a) (2) of the Act, and that he 1is statutarlly in- -

. eligible for adjustment of status under section 245 of

the Act, The respondent is not eligible for any relief
- from deportation except voluntary departure, which has

' -been granted to him by the immigration judge., The im=

© migration judge reached the correct result; the appeal
L owill therefore be dismissed, .

ORDER The appeal. is dismisud. '

FURTHER ORDER: - Pursuant to the mmatlcn jnd;e s .

order, the respondent is permitted to depart from the -

-. United States voluntarily within 60 days from the date
of this order or any extension beyond that time as nay

_ be granted by the District Director; and in the event
- -of failure so to depart, the respondent ahall ‘be de~ -
ported as providad in ‘the imigration judgc s order

. Chatrman

- 31“‘..
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- By WARREN THOMAS

to go.

U. 8. Immigration and Nat-
uralization Service, Rolling
> Stone has learned exclusively
;,‘.‘the steps that were taken
w after the government decided
to deport Lennon,

Not only was there illegal
outside interference in hiz
case, the sources say, but
there were plans for a big
political trial as well--a Chi-
cago 7, Harrisburg 7 and
Gainesville 8 rolled into one.
It would be a whole lot of
fun. They would play Len-
non’s “albums— his songs
supporting such subversions
as Irish freedom, Women's
Lib, the rights of blacks and
- *ndians. The decriminaliza-
tion of marijuana. Sample
lyres:

“No short-haired yellow-
bellied son of Tricky Dicky
is going to Mother Hubbard :
soft soap me.” And when
they finished that field day,
they would turn to another—
Lennon's friends, people like
Jerry Rubin, Abbie Hoff-
man, Rennie Davis, Bobby
Seale, Huey Newton--all th:
heavies. And then for over-
kill there was always Lenr-
non’s beliefs. “Didn’t he say
something about the Pope

ORK POST, FRIDAY,

o v L\'f[orﬁd:iu IR T R TR 2T $5i% !;BE
o ' B \.-.«. " ’
— B - Rolling Stone

_ £ Lennon: 'Dirty Tricks' Victim?

John Lennon doesn't know the half of it. He thinks that
Nixon’s men were behind his deportation problems—and
he’s right. Only he doesn't know how far they were willing

In interviews with highly reliable sources within the

-

- tions during a grand jury in-

- ties” And so he had been

hould smoke gri;ss'.’" asked
vne source.
The idea for the publie

sources, came from James ¥,

reene, then associate com-

issioner of the Iramigra-
tion Service and now deputy
lcommissioner. He allegedly
itelephoned New York dis-
triet director Sol Marks. teli-
ing him to revoke Lennon’s
visa and to prepare for thc
big trial. ’

# % *

Marks got his best man
for the case, trial attorney
Vincent A. Schiano. Schiane
had been in charge of all the

tation cases—Carlo Gambino,
Irish revolutionary Joe Ca-
hill, former Nazi Hermine
Braunsteiner Ryan, happy

' hooker Xaviera Hollander.
; (She sent him a copy of her

book inscribed: “You don't
really find me an ‘unde-
sirable’ alien, do you Mr.
Schiano?” He passed on the
pass.} However, Schiano was
also a “troublemaker.” He
had led a union drive; he

Cont'd on following page.

‘ insult, they gave him no
" phone,

rial, aceording to the [N man for the job, and Marks

" ment wanted to get rid of

recent big New York depor-|.

" Lennon's attorney says, but

had questioned too many im- |-

“REWNG™

Stone

migration policies; and he
had refused to answer ques-

vestigation into what were
described only as “irregulari-

stripped of his office of Chief
Trial Attorney and given a
desk in an out-of-the-way
eorner of the 11th floor citi-
zenship section. As a final

But Schiano was 'siill the

Jknew it. But the minute he
put Schiano on the case,
Schiano started causing
problems. First of all, he
didn't want a big political
trial. Sources said Schianc
argued that such a trial
would be a disaster; it would
create il feelings among
young people; it was unnec-
essary legally. The govern-

Lennon, right? Schiano ar-
gued. That was a snap; Len-
non either had or did not
have a criminal record. If he
had one, he was out—and
cveryone knew Lennon had
been convieted in the Maryle-
bone Magistrates’ Court in

London on Nov. 26, 1968, for |

of marijuana.

possession
it was hashish,

{Actually

that’s another story.) That

was the Jaw. Simple as that.

" Why bother with the songs?
% % *

Marks got back to Greene,
sources said, and Greene got

back to bhis boss, Raymond

Farrell, who was then the
commissioner, Whom Farrell
called is unknown, but ap-
parently someone concurred,
" because eventually Marks

told Schiano to handle the |

Schiano had still another
beef. Why revoke the two-
week extension en Lennon’s
visa? Wouldn't it be simpler
to let it run out than to re-
voke it midway, creating a
- mile-wide hole in the pro-
ceeding that Lennon’s law-
yers were almost sure {o run
- through? But apparently,
- the sources said, Marks was
under intense pressure to
- kick Lennon out, and on that
point Schiano lost. :

On March 6, 1972, Marks
revoked Lennon's visa ex-
tension which he had granted
just five days earlier. “Il is
[now understood that you
have no intention of effect-
ing your departure,” he said
in his letter to Lennon. It
was an understanding, Marks |-
sald later, that he got when
Lennon and his wife, Yoko
Ono, applied on March 3,
1972, for status as artists,
one way of eventually apply-
ing for permanent residency. ’
Marks, now retired snd
living in Florida, admits that
the potitical trial idea was at
Jeast kicked around in his
office. “That might have
been discussed tangentially,” |
he said, *but never with any
seriousness.” He also admits
tallkdng to Greene about the
cese but says that Greene
didn’t imterfere in his deci-
sion 10 deport I.ennon, as
Leraxn iz now elaiming in |
court *¥ talked with him
about it,” Marks said, “A

I wotlil.” = 138
construe that as interference
at all.f'ﬁ'tgr all, the com-

¢ -

¢ authority vested in
him by -the Attorney Gen-

2om 2 sl )
hots on anything»
But did either Farrell or

Gréenié @all the shots in the
Lennon case?

“Well, this is something

trial however he wanted. The
big political trial was out.

Jnat T will_withhold_com-
Iment”on™ Marks sxid——

ROLLING STONE MAGAZINE
{Continued Tomarrow)
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for more than nine months,” Spi-
noza says, “and Yoko is coming up ...

"Buwlonga&helqathgood,#’: -;_1-

while Yoko is making the record-
hgthawYorkw#hgid-
tarist David Spinoza.
Scppmdlysmn&hdphg
Yoko with her new record album. -
“I'wbeenworkmgouheralbum

with some pretty. weird notes.

M»ﬁmumannmapmsﬁ

‘nm M M .,-..5 by
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mother if be could hise me for ‘Tocal calor”

T 'paper. Spiinkle with flour. Bring 2 quarts unsahed water 102 »
" deop in the litthe balls 2 few, 3t a time o as t0 not stop water-from

. iy, Gelfia has wavked In burksogue,
' 1g volos-owpe for TV commgrcialt:
“ Smelam v Wi sl Pos

Whe theyris 0 1op, bol 3 s longer. Remove with ictid o0 103
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'ELLIOT RICHARDSON, Attorney General of

‘PION AND’ NATURALIZATION SERVICE; and
'PERSONS- UNKNOWN IN THE UNITED STATES

UNITED STATES nxswnxcm\co&éra‘
SOUTHERN DISTRIGT' OF NEW YORK

JOHN WINSTON ONO LENNON,
Plaintiff

v

~against-

the United States; LEONARD CHAPMAN,
Commissioner, Immigration and Natura-
lization Service; EDWARD A. LOUGHRAN,
Associate Commissioner, -Immigration

and Naturalization. S&rvige; . SOCLRATES
ZOLATAS, Regional Commissioner, North=.
eastern Region, Immigration and Natura-
lization Service; SOL MARKS, Director,
District No.3, Immigration: and Naturaﬁ
1lzatlon Service,

73 Civ. 4476 (RO)

. Defendants

B 4 B0 BR S2 00 % 90 9% U WS 10 5 WP e 00 85 90 o

JOHN WINSTON ONO LENNON, . ..,
T Plaintiff

“—agalnst-

THE' UNITED STATES- OF AMERICA . ROBER$
H'ABORK, as Acting Attorney General of
the United: States;: RICHARD KLIENDIENST
individually -and as former - Attorney .
General of the Unitcd States; JOHN A.
MITORELL, ' individually and as former
Attorney General of the United- ‘States;
RAYHOND FARRELL, individually and as
former Commissioner of the Immlgration
and Naturalization Sexvice; SOL
MARKS, individually and as District
Director, New York, Immigration and
Naturalization Service, the IMMIGRA-

s wp er 00 we av s e

{3 Civ. 4543 (rO) -

EN

GOVERNMENT,

8 05 S0 €9 ds av s s Ns a2 5P we o8 e ®

Defendants

NOTICE TO TAKE DEPOSITIONS UPON
"ORAL EXAMINATION

TO:. Joseph :Marro, Esg., A531stant U S Attorney

w . Southern District- ~of-. New . York

' Foley Square ¢
‘New ‘York, New Yoérk

Sol Marks, District: Dlrector : _
Immigration and Naturalization Service
20 West Broadway

S *. ——W44{3€*5
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PLEASE TAKE NOTICE that at 9:30 A.M., on the 17th day

of May, 1974, at 515 Madison Avenue, New York, New York, the

" plaintiff in the above-entitled actions will take the depo-

) sition of the defendant, SOL MARKS, whose principal place

of business is at 20 West Broadway, New York, New York, upon
oral examination pursuant to the Federal Rules of Civil Pro-
cedure, before a Notary Public or before some other officer
authorized by the law to take deposit@ons. The or$1 examina—.
tion will continue from day to day until completed. Yﬁu are
requested to produce the documents set forth below: all‘
files, work folders, correspondence, transcripts, records,
memoranda, notes, memorabilia, tapes, logs and all other re-
cords and documents including logs, steno books containing
shorthand notes and all other records of telephone calls, intei
views, appointments or othér oral or written communicatiohs,
all reports or communications with governmental or non-govern~ :
mental agencies, authorities or persons relating to the ;:;©.: :
plaintiff JOHN LENNON. |
) / .

N

LEON WILDES

Attorney for Plaintiff

515 Madison Avenue

New York, New York 10b22
(212) 753-3468

Dated: May 10, 1974 ,
New York, New York
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NOTICE OF ENTRY
e————e e

Sir:~ Please take notice that the within is a (certified)

true copy of a
duly entered in the office of the clerk of the withip

J-Bnn court on 19
Dated,.

) . Yours, etc.,

) LEON WILDES
Attornay for

Office and Post Office Address
515 Madison Avenue

Borough of Manhattan New York, N. Y. 10022

Attorney(s) for

NOTICE OF SETTLEMENT

Sir:~Please take notice that an order

of which the within is 8 true copy will be presented
for settlement to the Hon.

one of the judges of the within named Court, &t

on the day of 19
at M.
™ ad,
Yours, etc.,
LEON WILDES
Attorney for
.. Office and Post Office Address
515 Madison Avenue

Borough of Manhatt. New York, N. Y. 10022

To

Attorney(s) for
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LEON WILDES
Attorney for Giae diiasl
Office and Post Office Address, Telephone
515 Madison Avenue
Borough of Manhattan New York, N. Y. 10022
(212) 753-3468

To

Attorney(s) for

Service of a copy of the within

is hereby admitted,
Dated,

Attorney(s) for
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© 1973 JULIUS BLUMBKRG, INC.

STATE OF NEW YORK, COUNTY OF s
The undersigned, an attorney admitted to practice in the courts of New York State,

Curtilation  certifies that the within

By AU pas been compared by the undersigned with the original and found to be a true and complete copy.
Attorney’s  shows: deponent is
Aftrmation the attorney(s) of record for
in the within action; deponent has read the foregoing
and knows the contents thereof; the same is
true to deponent’s own knowledge, except as to the matters therein stated to be alleged on information and belief,

and that as to those matters deponent believes it to be true. This verification is ma(?e by deponent and not by

Check Applicable Box

The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows:

The undersigned affirms that the foregoing statements are true, under the penalties of perjury.

Dated:
The name signed must be privted beneath
STATE OF NEW YORK, COUNTY OF se.:
being duly sworn, deposes and says: deponent is
5 Indvidual the in the within action; deponent has read
o Verification . R
2 the foregoing and knows the contents thereof; the same is true to
E} deponent’s own knowledge, except as to the matters therein stated to be alleged on information and belief, and as
E to those matters deponent believes it to be true.
f.,' Corporata
s Verification the of . . e .
a corporation, in the within action; deponent has read the
foregoing and knows the conterts thereof; and the same

is true to deponent’s own knowledge, except as to the matters therein stated to be alleged upon information and
belief, and as to those matters deponent believes it to be true. This verification is made by deponent because

is a corporation and deponent is an officer thereof.
The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows:

Sworn to before me on 19
The name signed must be printed beneath

STATE OF NEW YORK, COUNTY OF 8a.:
being duly sworn, deposes and says: deponent is not a party to the action,
is over 18 years of age and resides at

Alidait - (p 19 deponent serve® the within
of Service
By Mail upon ‘

attorney(s) for in this action, at

3 the address designated by said attorney(s) for that purpose

© by depositing a true copy of same enclosed in a post-paid properly ad d wrapper, in —a post office — official

§ depository under the exclusive care and custody of the United States Postal Service within the State of New York.

< Mt Op 19 a

& O o';:v'::;l depanent served the within upon

the

herein, by delivering a true copy thereofto  h personally. Deponent knew the

person so served to be the person mentioned and described in said papers as the therein.

The nama signed must be printed beneath

Sworn to before me on 19 .i 598
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Outside, Brenda Per-
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take pictures of Mr, Lennon,
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plaint, he slapped her over
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John L. Narphy, Eaq

Chinf, Coversmat
c:i-h-! Bhl::a:! tee
lhsuqtn, D. C. 20530

Atteation: :lbut Widoey
m

Re: Joha Wiaston One Lenaem v.
Richardsen ot al.
73 Civ. AA76 (RO)
Johin Winston One lenmen v.
Pnited States of Amrica
73 Civ. A543 (RO)

lu-!nnu Section

Dear Mr. Murphy:
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Jobn L. Merphy, Eoq. yereh 6, 1974

W are eselesing scples of all the .
f1led on this mecion and ve 111 adv a1 paper
developmsnts. advise of further

Very truly yours,

PANL J. CURRAN
United States Attermey

”‘ 1 _'\ .. . [")r;, Y

Aseistant United States At
Telophons: (212) 2046588
ec w. B. m .
’ Megiomnl mgn |
Ingligration and Maturalisation Sexrvice

Yoderal muilding
Buritngten, Vermest 08402

Sel rks, Koy,
Dmnigration and Matwalisstion Sexvise

20 Wast Bx
Bew York, Naw Yerk

{AsM A" W A 1000,

Wvy 8 oW

BECEIAED
DIR1KICL DIKECLC!
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" UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

-

JOHN WINSTON ONO LENNON, - 5 ot i
Plalntlff

-against-

ELLIOT RICHARDSON, LEONARD CHAPMAN
. EDWARD A, LOUGHRAN, SOCRATES ZOLATAS,
and SOL MARKS,
' Defendants .

| JOHN WINSTON ONO LENNON, _ .
: ' : Plaintiff

-against-

THE UNITED STATES OF AMERICA RDBER? A,
BORK, RICHARD KLEINDIENST, JOHN A,

| MITCHELL, RAYMOND FARRELL, LEONARD CHAP-

" MAN, SOL MARKS, IMMIGRATION AND NATURA-
LIZATION SERVICE, and PERSONS UNKNOWN - IN
'I'HE UNITED STATES GOVERNMENT,

Defendants

S

.00 08 o B o0 S0 08 48 o0 o0 e o @ l.'.. (1]

”” e o6 o0 e 9F & e 00 w0 00 9O L L

-~ et

o

CIVIL ACTION NO: ’

73 C 4476

(Action #1)

CIVIL ACTION NO.
73 © 4543
(Action #2)

Lo SUPPLEMENT TO .. x
PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION
FOR PRELIMINARY INJUNCTION AND OTHER RELIEF -

M_—_'M

LEON WILDES
515 Madison Avenue
New York,. New York 10022
) 753—3468
Attorney for Plaintiff
1603
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! subsequent to the £iling of the plaintiff's brief in support

of this motion, the leading case of Banercraft c1oth1ng Co. v.

wgg&ﬁﬂ‘-ﬁ‘léﬁ , 151 U.5.App. DC 174, 466 F.2nd 345 (1972)

wes reversed in a five to four decision by the United States Supreme |
court (42.L W 4203') .. In view of the review of this important decision
e supplement to the brief is being filed to ‘demonstrate that the
t ereversal” of th:e United States Supreme Court does nqt in any way
diminish the ‘authority of the Banercraft case. for the proposition that
the Court may enjbin an agency, in partiéular, the Immigration Service, -
pending t.hé outcome of 'th.e.Fregdom of Informat.ion Act litigation.
The Supi'eme Court's decision reve.r.sing".the Banercraft case
should not be understood t-o limit in any way £lge jurisdiction of a

District Court to issue an injunction in a proper case in order to

preserve the §i:atﬁs quo. By its own temms, it vas_limited to.the.

issuance of injunctions against the nenegotiation Board.

*We find it unnecessary, however, to decide in these i
_cases, whether or under what circumstances, it would N
be proper for the District Court to exercise jurisdiction
to enjoin agency action pending the resolution of an

_ asserted FOIA claim. We hold only that in a renegotiation
‘case, the contractor is obliged to pursue its administra-
tive remedy, and when it fails to do so, may not attain
its ends through the route of judicial interference.:

‘The nature of the renegotiation process mandates this
result and were it otherwise, the effect would be that
renegotiation, and its: aims, would be supplanted and
defeated by an FOIA suit." 42 LW 4209.

The Supreme Court analyzed the renegotiation process as being .

of a very épecial rmature under the Renegotiation Act of 1951. 50 U'.S‘..IC.

1604
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1 et seq., noting that the Renegotiation Board operates

e
{

wny by’ informal negotiations wn.th a contractor who has already

R 3 TR

e 3 contract with a government agency, to "endeavor to make an
prrecment, with the corxtractor. .. with respect to the elim:.natlon of

acessive profits. Sec. 105(a) The Renegotiation Act provides for

PRIV A

o sories of negotiat;ons at various levels, there being no binding

‘ottect of a detemu.natlon at a lower level upon the admin:.stratlve
s4ticer or Board, at the higher level. In fact, the judicial review

H ,mided for: by the Renegotiat:.on Act Dbefore the court of 01aims is

s complete de novo proceedz.ng wh:.ch "shall not be treated as a pro- '

ceeding to review the determination of the Board" and the Board'

fetermination "shall not be used in the Court of Claims as proof of

the facts or conclusions stated therein". Sec. 105(a). Moreover,
the Supreme Court expressly affirmed that the District Court has
Cquitable jurisdiction under the Freedom ¢ Information Act to enjoin
tqency action in a proper case. L ' ‘i;
" ®"With the express vesting of equ:.table jur:.sda.ction -
_in the District Court by Sectz.on 552 (a), there is
l1ittle to suggest, despite the Act's primary pur-

pose, that Congress sought to limit the inherent
powers of an equity court." 42 LW 4209." :

Even the four justices-d:.ssent:mg lz.m:l.ted their dissent to the
‘lsue of whether or not the renegotiation process precluded judicial
’ 1ntervention in the agency proceedmgs.
| ".l'he distinction between the deportation process as described -

by statute and regulation; and the renegotiation process as likewise

o A 1605
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"rnm@.by statute and regulation, and as analyzed by Banercraft
. . poth the circuit Court 'ar'id Suprem_e Court levels, majority
_Jd1ssenting'opinions, militate for the issuance of an injunction

s these éroceedings. The renegotiation and deﬁortation processes .
‘,aistinguishable in several significant ways:

3. JUDICIAL REVIEW, The Renegotiation Act provides for a
de novo proceeding in the court of Claims, unfettered
by any prejudice from the agency proceeding and free
from any claim that the Board's'determination is sup-
‘ported by substantial evidence. The Immigration and
Nationality Act, 8 U.S.C. 1105(a) specifically designates
the petition for review to be rdetermined solely upon the
administrative record@ upon which the deportation order is
based and the Attorney General's findings of fact" and
.requires a finding that the Immigration Service's findings
be "supported by reasonable, substantial, and probative
evidence on the record considered as a whole" 8 U,S.C.
1105 (a) (4).

VTNt OO -G + SO+ s orgor s>, -

2. DISCOVERY RIGHTS. The usual rights of discovery are
-  available in a proceeding before the Court of Claims
under the Renegotiation Act 50 U.S.C. App. Sec.1218, the
Court of Claims having been described "by virtue of & s
role in the renegotiation process and its general ex-
pertise in the field of goverrment contract" as being
“uniquely qualified to supervise discovery against the
Renegotiation Board.” Note, 41 Geo. WashiL.Rev.1072,
..1084 (1973). The Immigration and Nationality Act's regu-
lations do not permit a respondent so subpoena a wit—
ness in his own behalf in a deportation proceeding, .
8 C.F.R.287.4(a) (2), nor is the Circuit court of Appeals,
. upon a hearing of a petitionfor review, in a position to’
. ; . hear witnesses, testimony, or engage in discovery,
8 U.S.C. 1105(a) {(4) since the proceedings are required
to be determined "solely upon the administrative record'.

It is therefore urgent and imperative that the procesings °.
before the Board of Immigration Appeals be enjoined be-

fore they are closed and finalized by a ruling of the

Board of Immigration Appeals, as the discovery provided '
‘under the Freedom of Information Act may not be admissine

P
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before the Circuit Court of Appeals if it is obtained
subsequent to the finalizing of the record before the
Board of Immigration Appeals. A

éiﬁﬂﬂiif'AﬂﬁhﬁfNDiﬁG EFFECT. The parties are not bound

by a prior deterTwmirigtion wide ik any level of the Renego-
‘tiation Board structure. 0 ¥.S.C. App. Sec. 1218.

On the contrary, in an immigration proceeding, ‘the parties
are bound by the determination of the Board of Immigration
Appeals. Since the Board exercises the discretion of the
Attorney General, as does the Immigration Judge and the - -
pistrict Director, 8 C.F.R. 3.1(d), the ruling of the ‘
Board of Immigration Appeals is the final word of the
Attorney General subject to review under the provisions of
the Immigration and Nationalitfy Act 8 U.S.C. 1105(a) and
-its. decisions are final 8 C.F.R. 3.1(d) (2) except in

cases which it voluntarily refers to the Attorney General

on its own. Id.

4. dbﬁGﬁESSiONAL.INfENf. The purpose of the Rehegotiation Act,

.as expressed by Congress; with time not being of the es«
sence in view of the fact that the contract has already
been made is: that tha;;enegotiapioniprocegs.mayicontinue on
various levels without reference to prior decisions below.

. ghe Immigration Act was intended to be one of confrontation,

" with a premium placed upon the prompt removal of deportable

aliens from the United States. In fact, the purpose of
Sec. 106(a) of the Immigration and Nationality Act (Judicial
Review) was to supplant and replace the many different '
methods, i often dilitery and indirect, of securing re-
view of deportation orders which existed previously (e.g..h
declaratory judgment actions, habeas corpus, etc.). The - "
procedure provided by Sec. 106 (a) was intended to stream-
line the removal process through a one step confrontation
based upon an exact and complete administrative record.

The necessity that that record be complete and all inclusive
militates that any action by the govermment to finalize it
in incomplete form be -enjoined and prohibited by a Court:

of competent jurisdiction. The Banercraft decision holds
that this District Court has such jurisdiction and may pro-
perly exercise it in an appropriate case: to avoid undue
hardship, as might result if plaintiff is required to take
his sole and exclusive appeal of the Attorney General's action
upon an incomplete record. The irreparable harm to plain-.
tiff of such a situation is obvious and should be remedied

1607




by this honorable Court.

3 LEON WILDES
.. Attorney for Plaintiff
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UNITED STATES DISTRICT COURT
SOU'!‘HERN DISTRICT OF NEW YORK

,”

Y
Y

JOHN WINSTON ONO LENNON,
‘ Plaintiff

| 7?'("«(,{ |

CIVIL ACTIOCN NO.
73 C 4476
(Action #l)

-~against-

ELLIOT RICHARDSON, LEONARD CHAPMAN.
EDWARD A. LOUGHRAN, SOCRATES ZOLATAS,
and SOL AMARKS,

pefendants

JOHN WINSTON ONO LENNON, A
o ] Plaintiff
Txan
THE UNITED~STATES OF AMERICA, ROBERT A.
BORK, RICHARD KLIENDIENST, JOHN A.
MITCHELL, RAYMOND FARRELL, LEONARD .
CHAPMAN, SOL MARKS, IMMIGRATION AND NA-
TURALIZATION SERVICE, and "PERSONS UNKNOWN
IN THE UNITED STATES GOVERNMENT,
Defendants

CIVIL, ACTION NO.
73 C 4543
(Action #2)

nn"uuno‘o”uunnnunn

~
I
b

. O ER'.L’O SHOW CAUSB
pon the annexed affidavit of LEON WILDES, attorney for

plaintiff, sworn to the \a\ -day of Fehruary. 1974, the summons,
complaznt and exhibits in the above-captioned actions. and it
appearing that under the requirements of Title 5, U.5.C.Sec.552(a
(3) plaintiff is entitled to a hearing at the earliest practicabl
date, it is . o )

' ORDERED, that the defendants and each of them show cause

at a motion term of this Court, at the United States Distrct
courthouse thereof, Foley Square. New York. New York on the,/ }r’
day of , 1974 at lga;&:&etk in the forenoon, Or as soon
thereafter as counsel may be heard why an Order shoulé not be
nade berein. .

‘1. Enjoining the defendan.s in Action #1 to cease from

-withholding from plaintiff the records xept by defﬂad~nts as +n

tion proceedings or decide to defer comncement of depor :.'c;c;i. 6

s S e

: decid-:nnt,xn'cn-snen a-porta—3

X

J

‘i

i
10



Il .adversely affected him, .and

I

’ - r ’P -~ ' ' : A\ "‘3‘

S 2- —
proceedings {(records as to »non-priority cases"), together with
any evidence consjdered by the defqndants in making such declsionr
and detexminations;

2. Ordering dnfendants in Action #l1 to make availahle to
plaint;ff the recoxds described in paragraph #1 of this prayer
" for relief, and wmore fully described in the affidavit and com-
:plaint attached hereto, or in lieu thereof, ordering such defen-
‘dants to supply to plaintiff a statement of the reasons for the
: decisxon and determination of all non-priority cases and a sum-
‘mary of the evidence before the defendants when they so decided
» and determined; ‘and A . ] )
3. Ordering that all proceedings on the part of defendants,
their agents, servants, and employees be stayed, as such pfoceed-

ings relate directly to the deponation proceedings presently

pending which involve plaintiff directly, 1nc1uding but not limit;
ed to, the_determination by the Board of Immigration Appeals

concerning the plaintiff's appeal from a deportation order which

4. oOrdering such other and further relief as to this court
seems just and proper in the circumstances.

SUFFICIENT CAUSE APPEARING THEREFORE, it is FURTHER ORDBRED
that service of a copy of this Order and the papers upon which
it was granted upon the United States Attorney for the Southern

District of New York on or before // P.M. on PebruaryR S

\)t@ \ B

UNITED STATES DISTRICT JUDGE

1974 be sufficient.

DATED: . NEW YORK, NEW YORK
‘Pebruary 22, 1974
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UNITED STATES DISTRICT COURT ‘
~~SQUTHERN DISTRICT OF NEW YOWK 4
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JOHN WINSTON ONO LENNON,
Plaintiff
~against- ‘ o
o CIVIL ACTION NO.
73 C 4476
(Action #1)

LI

ELLIOT RICHARDSON, LEONARD CHAPMAN,

EDWARD A. LOUGHRAN, SOCRATES ZOLATAS,

and SOL MARKS,
.. Defendants

a8 - -
R eQuPERPN
s-v

JOHN WINSTON ONO LENNON,
g

-against- v

Plaintiff L

s oo 08 00 O 86 &9

. CIVIL ACTION NO.
THE UNITED STATES OF AMERICA, ROBERT A. : 73 C 4543
BORK, RICHARD KLIENDIENST, JOHN A. (Act.ion #2)
MITCHELL, RAYMOND PARRELL, ‘LEONARD
CHAPMAN, SOL MARKS, IMMIGRATION AND NATU
RALIZATION SERVICE, and PERSONS UNKNOWN
IN THE UNITED STATES GOVERNMENT, - .
Defendants

Weail o

XTI T ] ooo. " o

P
NS
T e

a

FFIDAVIT IN §UPPOR’1‘ OF MOTION FOR A PRELI&;&RY:_.
;&UNCTION AND OTHER RELIEF o

STATE OF NEW YORK )

COUNT OF NEW YORK ) E N
LEON WILDBES, an attorney duly admitted to practice law'in

the courts of the State of New_ }_!9:);, being duly sworn, deposes
and says: ' A

" 1. I an the attorney for the plaintiff in these actions
and likewise represent him in deportation proceedings institu-
ted and maintained against plaintiff by the defendants MARKS,
and IMMIGRATION AND NATURALIZATION SERVICE. As such, I am
tho roughly familiar with the fats and circumstances surroundinc
the deportation proceedings against pléinti.ff. the basis for
the within action:.pursnant. to the- .Preedom of Infomtion Act

“*{Nction"#1) ’and the Eacts: ‘which - tutn a ‘basi.l ‘for the’ action fpurv

“suant to Title 18. v.S.C., Scc.3504 and the United States CQnT%TZ

| = e U
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tution (Action #2) andimake this affidavit in support qﬁ plain~
tiff'a motion fof a prélxminary in]unction and other re;xef.

2. Plaintiff, JOHN LENNON, a non-immigrant alxen ;esidxng
in the city and State of New York and a citizen of Great Britain}
_ is an xnternatzonally xnown mueician and is presently the sub-
;Zet of a deportation order which was issued agaznst him on
March 23, 1973.

3. On August 13, 1971, plaintsz. together with his wife,
Yoko Ono Lennon, was admitted to the United States as a non-
immigrant visitor for professional purposes and for_the purpose
of appearing in.custody proceedings as to his stepchild, Kyoko
Cox, his wife's child by a former marriage, and was authorized.
to remain in.the United Stateé untillFebruary 29, 1972. On
March 1, 1972,.a ietter was written by defendant MARKS granting
plaintiff permission to remain in the United Stetes until March
15, 1972. o . _ t

4. On March 6, i9725 while plaintiff and,ﬁis wife were
still lawfully 1n'£he'united'8tates. defendant MARKS wrote to
the plaintiff andlhis_wife revoking their permission to remain
in the ﬁnited States, and, simultaneously. issue& Orders to Show
Cause against the plaintiff and his wife charging them with de-
portability based upon allegedly having overstayed in the United
States, making the plaintiff a respondent in a deportation ;ro—
ceeding as an “overstay", created by the very revokation of
status of the same officer who instituted the proceedings, and
with no act or allegation of any wrong—doing on the part of the
plaintiff whatsoever. At tﬁe time the defendants were aware
that the ihstitution of deportation oroceedings constituted an
extreme hardship upon the plaintiff in that he and his wife were
in the midst of serlous custody proceedings in two jurisdictions
in the United States with respect to their child, and in that
the plaintiff and his wife were engaged in a desperate effort

'locatetthe‘chila. e ¢ ¥ ams“fu:ther&knoun to. the defendauts at

" the time that the very institution of deportation proceedings 1€§1

T
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could preclude most availablel forms of discretionary relief avafl

ﬁf;STE“within the dépottation p%ocess because of the fact that the

plaintiff had been convicted.Lupoh a plea of guilty, of the offeqse

of possession of cannabis resin before a British court in 1968.

5. Deponent, in behalf of the plaintiff, requested on sever

B D

al occasions that proceedings not be instituted, and. once ‘in-
stituted that they be cancelled, upon the grounds that they
were discriminatorily commenced, tended to separate a family unzt.
would cause irreparable harm to the efforts to achieve legal and
physical eustody.of the child, would deprive the United States of
an‘artist~of outstanding talents without due process of law, and
was not in accofdaece with established (but unpublished) pro-
cedures not to institute proceedings in such cases. All of
deponents requests for: such relief were denied. -

6.. Deponent prepared and filed-;n behalf of the plaintiff
and his wife applications for third_preference prierity as out-
standing artists on March 3, 1972. Upon information and belief,
‘the department of 'j:he "dé’fendah‘t,‘ ‘TMMIGRATION AND BUURALIZATION
SERVIcﬁ charged with adjudicating such applications was instruct-
ed not to act upon the application, but in fact, to secrete the
applications 1n a sealed envelope in a secret place for “safe-
keeping, with no intentzon -upon the part of the defendants to
adjudicate the applicatlons as required by law,. Precipitated by
an action agaznt the defendant MARKS commenced in the District
Court for the SOuthern District of New York, entitled JOHN’WINSTCN
ONO LENNON AND ANOTHER against SOL MARKS, civxl_Action Namber 72
C 1784, defeedant MARKS g;anted plaintiff's aéplication for ‘
third preference prioriey étatus as an outstanding artiet, acknoy-
ledging that the plaintiff was an alien, who becaﬁse of his ex-
ceptional abilities in the arts, "will substantially benefit the
national economy, cultural interests, or welfare of the United
_ States." B.D.s‘c.lISB. Neve:theless,“defenda t MARKS proceeded
- with’the deportation procesdisngs:ageinsiit

whte. e S 1151i4
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4 - ~wrote to-the defendant FARRELL requesting a personal meeting to

in the denial of the same remedy to her husband, the plaintiff.

4l }
7. The defendants reflsed to diacpntinﬁe deportation i

-
4

proceedings against the plaintiff's wife, despite the fact that

r

“she had been previously a permanent resident of the United stateF

based upon her prior marria é to a Uniled States citizen, despite
the fact of the approval of ; separate thi{@ preferénce petition
in her behalf, and regardless of thé‘regulations and operaéions
;natructions which provide that sheAshould;normally have been
acco:@ed an opportunity to apply for permanent residence without
the institution of deportation proceedigs. The proceedings
against her, in fact; resulted in the granting to her of the

stéfus'of-permanent.residence and resulted at the same time

8. Deponent was informed by a member of the staff of.
Senator Buckley of New York that his clients were thought to be

*national security risks” and that the proceedings against them

were instituted for this reason. r'On March 30, 1972 deponent

afford his clients the opportunity to be confronted with the
allegations being made aéainst-them and to set the record straigl
The meeting was declined. A copy of éhe exchaﬁge 6f corresponder
is attached as an exhibit to this affidavit.
9. Plaintiff moved before the Immigration Judge to terminat
the proceedings on the ground of their discriminatory commence-
ment, but the application was denied by the administrative judge
who ruléd that "it is nqt_the province of the Immigration Judge
or of the Board of Appeéls to review the wisdom of the District
Director's action starting the proceedings, but to determine
whether the deportation charge is.sustaihed by the_requisite evid
denceﬁi:s( Decision, page 6). Plaintiff éppéaled the ruling of
the Immiération Judge to the Bea xd of Immigration Appeals, but,

according to the decisions of the Board of Immigration Appeals

micited:by: the : In-igratxon Juﬂge neitha hlhe Innigration,ﬂudqe J'

\t.

ce

the Board has jur;sdict;on td review the actions challenged in ‘

these 1udi?m_TAnnaﬂ€naa_- . Mareaver. tha y-r..l. r.-l ———
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before the Board of Immigration Appeals 18 limited to the pro-
ceedings before the Immigration’ Judge. and the record on appeal
of the Board's decision to the Circuit Court of Appeals is limit-
ed to the record on appeal before the Board of Inmigration Appealis.
The purpose of these actions is to expand the record before the
Board and, consequently and eventually, béfdre the Circuit Court
of Appeals, to include submittedly improper activities and pre-
judgment on the part of various government officials. The includy
sion of this material in the record will submittedly show that
the proceedings were commenced discriminatorily in violation
of established standards for political or other purposes other
than the even-handed enfbrcement of the immigration laws,possibly
' based upon tainted evidence. - |
10. Deponent and his client have maintained that the deportT-
tion proceedings ghould never have been commenced and that, once
commenced, should have been ﬁerminated for the reason that, upon
information and belief the defendant, IMMIGRATION AND NATURALIZA-
TIO& SERVICE considers this type of case to be in its hon-priorify*
category, to wit: one which would normally not be commenced or
if‘come:nced would be temi.m.ted or otheiwi.se concluded in a man-
ner pergitting thelalidn tovreﬁain in the United States despite
the fact that he was technically deportable. Accordingly, based
upon the.thesis that the case was properly in the “non-pr;ority“
category, that such a category exists, though no where incorporaf—
ed inpublished regulations, andthat it is uniformly applied
through a Non-Priority Review Board within the defendant ~AYUIA-
IMMIGRATION AND NATURALIZATION SERVICE , and deponent demanded
various records and informatioﬂ from.:the defendant MARKS under
Title 5, U.S.C. Sec.552 on Méy].'1972. which demand is annexed
to the attached complaint in Action #1 as Exhibit "A" . The
requested information was not supplied. It is to be noted that
4gdndatidu?z<=equq‘z~£or siuilarvzaliet‘duxinq the- depoxtatxon
!EOceedxngs was - likewiSG thwarted because ‘the - applicable’ reguia—

tion 8 C.F, R. 287 4 (a) (2) do not accord a. respondent in depopr.6—16
T | 157
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and are not put undcv deportation proceedings.
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tion proceedings the ﬁ;ght to subpoena a witness. but . }sts
)
such action in the Immigration Judge who refused to grant the

subpoena. o ' -~

11. The records concerned are records kept by the defendant

in the ordinary course of their business as a governmental
agency and consist, upon information and belief, of forms on
each case setting forth the alien's status, grounds of deporta -
bility, and the basis for the determination not to enforce the
alien's departure despite his deportability, as well}as various
statistics, data, standards and other recoxrds coqcerning tpe
number of such aliene who=are excludable or deportable. Upon
info:mation and belief-such' records %%%etgt'defendants {in
Action #1) MARKS, as District Director, ZOLATAS, as Regional
commissioner, and CHAPMAN, as Commissioner of the Immigration
and:Naturalization Service.

‘12, After a long series of communications (see Exhits
attached to the complaint in-Actidn #1 labeled "A" through '
"M") the defendants did eupply certain general information.
However, at no time have the defendants supplied plaintiff or
your deponentuwith the records which we believe exist concerﬁing
the‘etandards. criteria,.and actual individual case records
surrounding non—priority:cases, which.records-are the subject
of the within action commenced and ﬁaintained pursuant to'the
Pieedomﬂ of Information Act. . .

13. Dpefendant LOUGHRAN, however, has confirmed the existeng
of the nonfprioritypp:egram ané hes defined what he calls a
non-priority case to be “one in which the Service, in the exer-
cise of discretion determines that adverse action would be wn-
consciohable‘because of appealing humenita:ian factors" such

cases being identified at an early stage in Service processing

gy T a5, & 3 4.3 ‘the mteutim g3 yonr,dmnent that ‘”p}autitf

ie entitled to these records or a detailed summary or a 1isting

. . R | X 1/
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thereof pursuant to the Freedpm of Information Act as stated 1ni
~Aetion #1, ;o | |

15; Moreover, deponent yrequésts in behalf of the plaintiff
that this Court stay all proceedings being maintained against
the plaintiff as a respondent:effected by a deportation order
presently being administratively reviewed by the Board of Immi-
gration Appeals, and on which oralvargumeng was held on October 30.
1973 despite deponent's objections, and this affidavit is made

in support of a motion for a preliminary injunction.

16. A preliminary injunction‘is requested because through-
outiithe processing of the proceedings againsf-his client, deponent
haS'reqqested the records sought herein, and these records have
neither been disclosed nor are they fofthcoming. Nevertheless,
procgdures to deport the plaintiff continue, _ A

17. It is respectfully submitted that the disélosure of
these records will support the propqsiéion that the plaintiff's
case clearly fits within the categorj of a 'nén—priority case"
and that by existihg though unéublished standards used by tle
defendants in determining and deciding that an alien fits within
'such'categoryéaand if such sﬁandards were disclosed, the deporta-
tion proceedings could not have been properly commenced or '

' maintained against plaintiff. It is further urged that the dis-
closure of such records will demonstrate that the proceedings
against the plaintiff were prosecutéd selectively, in a prejudi-
cial manner, for reasons unrelated to'his immigration status-and
that consequently they shpuld be terminated.

' ia. Deponent appeareé personally before the full panel
of the Board of Immigration_nppealg on October 30, 1973 to
request that it .voluntarily defer its detérmination reviewinq
the deportation proceeding befo*e 1t,pendi*g the - disclosure
of the records sought herein, but such application has been
effectively denied (see attached letter dated Nbvember 20 1973

q ot ‘the: ‘Chairman’ ©f ‘the:Board of xmqration nppena;@na mpon.;

information and belieﬁ a declsion of the ‘Board is or may be
imminent. o - - : | 61 8
. [ SRR . ,




.19. In "Action #2 plaintiff seeks similar relief but upon
different grounds. Plaintiff seeks to compel the defendants

to perform their duty.to affirm ox deny the occurrence of an

illegal act or acts pursuant to Title 18; u.S.C., Sec.3504 and
to conduét a hearing to determine whether or not various decisiong
of thé defendant, the IMMIGRATION AND NATURALIZATION SERVICE, -
with respect to discretionaiy applications filed by the plaintiff
which have resulted in a deportation order against him, were

in fact préjudged by the defendants, and in addition, whether
such btejngment was motivated, ordered, or supported by evidence
obtained'thrbugh illegal or unconstitutional means.

20. Deponent has né adequatebremeay at law. Since deporta-
tion proceedings visit great hardship‘ﬁpon an alien, irreparable
harm will be suffered‘by the plaintiff unless this Court stays
all proceedings by thévdefendants against the plaintiff until
such time asvthe records sought herein are forthcoming and may
become a part of the proceedings before the Board of Immigration

~Appeals. “Moreover, “if any remedy at law exists, such remedy
§oes not assure the plqintiff of adequate relief, because:
' " {(a) | The existing remedy of reQiew before the Board of
. Immigration Appeals is too narrow'to cover all of
_ the'wiongdoing claimed by the plaintiff. The jurisf
diction of the Board is limited by 1aw.to reviewingt
_the’prbceedings before the Immigration Judge which
are in turn limited to hearing the.sole issue of
ﬁhether the plaintiff was deportable as an over-~
siay anb, if so, whether he was eligible for cer- -
tain limited categories of discretioniry relief.
Neither the Immigration Judge nor the Board of Im-
migration Appeals claims any authority to review
the actions of the District Director or the other
;defendants who. upon .information and belief have
‘&nngngod 1n _wconqpitacy to deny" 811§a@paich¥1hns§ﬁnr
.discretionary relief and have refused and neglected - 1619
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(b) Pbither’the Bpard of Immigration Appeals nor tu.a

Circuit Court of Appeals has authority, jurisé;c-
fion, or facilities to conduct.evidentiary hearings
relating to tainted evidence, prejudgment or
selective prosecution as requested in these act1ons.
Moreover, the remand of such proceedings to be
conducted by the Immigration Judge would be pétently
unfair and inappropriate inlview of the claiﬁed
prejudgment of all aspects of the case agalnst the
plaintife. } -

(é) To permit the defeﬁdanta to finélize an order of ‘
deportatidn upon the prejudicial and incompleée
record éresently before the Board of Immigration
Appeals would cons£itute a patent misearriage of
Justice, would prevent the plaintiff from obtaininé
full 56& adequate review of agency action, would
-place.the defendants in a position to ~benefit
from their own possibly illegal and arbitrary
act, ﬁnd to profit from the baseless refusal to
‘disclose information necessary to the plaintiff's
defensé which should'always have been available to

- the puSlic, to make possible the use of taired |
evideﬁée ﬁithout recourse to an agrieved party af-
fected_thexeby, and to permit possible prejudgment

. of applications by government officials without
reeourse to the affected party.

2l. In view of the stated unavailability of an adeduate

remedy, the plaintiff will suffer irreparable harm if the pro-

ceedings before the Board of_Immigration.Appgals are.ndt-s£§yéd
as requested herein, nor is‘thére any other'impértial forum
before which the proceedings requested heraln may be heard Fur-_
th-cnora the "existence of’u atay of deportation of tha alien :

e

in connection with Judicial review of the ruling of the Board

of Immigration Appeals can in no way be considered to diminish 16;
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the_irreparable haxm which plaintiff would -sustain if the Board ‘
of Immigration‘hpneals is permitted to reach its decision at

this time, because such petitipn for review by statute “shall

be determined solely upon the administrative record upon which
the deportation order is based and ‘the Attorney General's findxng
of fact, if supported by reasonable, substantial, and probative
evidence on the record considered as a whole, shall be conclusive®
8 U.S5.C.1105(a) (4). Such limited review and the stay of deporxta--
tion attendant thereto are obviously inadequate remedies under
the circumstances. L

22, The defendants can:- suffer no prejudice whatsoever,.nor

nan they allege any harm to the government if the plaintiff,

JOHN LENNON, is permitted access to this honorable Court before
the completion of proceedings before the Board of Immigration
Appeals rather than after their completion. . A '

 WHEREFORE, it is respectfully requested that the-cnurf

grant an ofder staying all proceedings on the part of the defen-
dants, their agents, servants and employees as such proceedinés
relate directly or indirectly to the deportation proceedings
presently pending which involve the plaintiff herein, including
but not limited to the determination by the Board of Imnigration
Appeals concerning the plalntiff's appeal from. a deportation
order which adversely affected him until a reasonable time: _
(30 days) afterxr the conpletion of proceedings before this Court,
-within which time Plaintiff mny furnish the Board of Immigration
Appeals with the results of such proceedings, and granting such

other and further relief as to this Court seems just in the cir-

AN
(’\\\x ( 14Jkk\\

LEON WILDBS

cumstances.

Sworn to before ma this

(,
da of Phbtua 1974
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- UNTTED STATES DEPARTMENT OF JUSTICE
IMMIGRATION AND NATURALIZATION SERVICE
WASHINGTON, D.C. 20536

April 7, 1972

Mr. Leon Wildes
Attorney at Law

515 Madison Avenue

New York, N. Y, 10022 .

Dear Leon:

. The Commissioner has asked me to respond
to your letter of March 30, 1972. Although,
‘a8 ‘you know, I would normally be delighted to
discuss any problem with you, X don't see. any
point to such a meeting at the present time. The
cases of Mr. and Mrs. Lennon are pending before a
special inquiry officer. It goes without saying
that any evidence bearing on their cases would
have to be presented to the special inquiry officer
and that his decision would be based on the evidence

--dn .the.record. .Meither .I for any other Sexrvice

officer can influence the special inquiry officer's
consideration and decision. I have no doubt that
in this case, as in other cases, the Service will
continue to adhere to its high standards of fair-
ness and impartiality. o .

Warmest personal regards.

Sincerely, n

' Charles Gordon
General Counsel

LEAIE ADDAESS ADILY TO



CANLE ADDREES

SLEONWILDER.™ N. V.

LEoN WiLDES
ATTORNEY AT LAW

. Sow Bk, NY 10022
e s E
G i

March 30, 1972

The Honorable Raymond Farrell, Commissioner
Immigration and Naturalization Serv1ce
Central Office :

119 D Street North East

' Washington, D.C. 20536

1;  ~Bear Sar~

AU Re: .Mr. and Mrs. John and Yoko Lennon
) L . Al7 597 321

.= — }(b)(éi

As you know, I represent Mr. and Mrs John Len—

. non in connection with their desire to regularize their

immigration status so that they may continue their ef-

forts to secure the custody of Mrs. Lennon's child,

Kyoko, a citizen of the United States. Our efforts to
date have met with unusual and unexplalned opposition
on the part of the Immigration Servzce. _ ",

I have received information through an official
source that my clients are alleged to be national se-
curity risks and that such allegations are cited to
justify the departure in this case from the usual fair
and impartial application of the immigration laws of
the United States Immigration and Naturalization Ser-

v:.ce .

I reSpectfully request a personal meeting with
: your office to afford my clients an 0pportun1ty to be



confronted with these serious, but apparently mig-

taken allegations, to submit explanatory information
and, in short, to set the record straight. Since

~ the institution of the present deportation proceed- .

ings areé an apparent result of the allegations’'refer~

red to, I submit that their pPendency cannot constitute

reeting.

I would appreciate your earlies; reply so
~ that a mutually convenient date could Pe arranged.

/

LEON WILDES .
IM/ns

1624
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